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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA ex rel. 

CORNELIUS LUCAS 

V. 

PAUL J. REGAN, Chairman, New York 
State Division o£ Parole 

NOV 9 1973 

Appearances : 

Robert A. Kasanof, Esq., The Legal Aid Society, by Lewis B. 
Oliver, Jr., Esq., 119 Fifth Avenue, New York City 10003, 
for petitioner 

Hon. Louis J. Lefkowitz, Attorney General of the State of 
New York, by Arlene R. Silverman, Esq., Ass't Attorney 
General, 80 Centre Street, New York, New York 


COSTANTINO, D.J, 


X 

73-C-593 

: MEMORANDUM and 

ORDER 


On May 1, 1973 Lucas submitted ,a petition for a 
writ of habeas corpus to this court asserting that the state 
conviction for which he is presently on parole was unlawful 
and unconstitutional. He was convicted on May 25, 1965 in 
Supreme Court, Kings County, of robbery in the first degree, 
grand larceny in the first degree, and assault in the second 
degree after a jury trial. He had been tried with Edward 
Polhill v.’ho was also convicted. The principal v/itnesscs 

! 

against them were the third robber, Norman Addcrly and Mrs. 


I 


( 

Gardner, the complainant. Lucas was sentenced on 
, September 1 , 1965 to concurrent sentences of ten to twenty 

years, five to ten years and two to two and one-ha^' years. 

Coram nobis relief was denied by an order of the Supreme 
Court, Kings County entered October 15, 1968. The Appellate 
Division, Second Department, affirmed the consolidated direct 
appeal and coram nobis appeal on January 19, 1970 (no 
opinion), 33 A.D.2d 994, 308 N.Y.S.2d 299 (1970). The 
Court of Appeals affirmed, 28 N.Y.2d 761, 321 N.Y.S.2d 371 
( (1971) (Breitel, J., dissenting) and denied a motion for 

reargument, 29 N.Y.2d 549, 324 N.Y.S.2d 95 (1971). Certiorari 
was denied in the United States Supreme Court, 404 U.S. 994 
(1971) (Douglas, J., dissenting). After a hearing held on 
June 5, 1973 the court reserved decision. 

The specific grounds for seeking the writ are as 
follows: I 

1. The trial judge denied a continuance sought ! 

by the defense (A) to enable it to secure attendance of a ' 

Witness the defense considered crucial and (2) to secure ' 

compliance with a subpoena for psychiatric records of an - . ! 

important v/itness against Lucas, thereby depriving petitioner | 


2. 



of due process.* 

2. A station house "show up" of petitioner, 
conducted after the complainant had previously identified " 
another person as a perpetrator from a full line-up, 
deprived petitioner of due process. 


I 

t 

1 

I 

* 

I 

I 

I 

I 

I 

I 


I 

i 


3. The trial court and the prosecutor both failed 
to correct false testimony given by the accomplice as to the 
terms of his agreement to turn state's evidence, thereby 
depriving petitioner of due process. 

I . The Request for a Continuance . 

A. To secure attendance of a 
material witness . 

On the last day of the trial. May 25, 1965, 
defendant requested a continuance so that a man first 
identified by the complainant as the third of the three 
robbers, Ulysses Dryant, could be located and questioned as 
a witness. Bryant v/as identified as one* of the robbers by 
Mrs. Almcta Gardner three days after she was robbed. Mrs. 
Gardner had been brought to a police station for a line-up- 

in which she identified three men, Addorly, Polhill, and 



I 

I 


I 


3 . 


I 




(Bryant, as the perpetrators. One hour later for reasons 
not disclosed in the record petitioner was arrested and was 
one of several men brought before her alone in a room. 

She identified Lucas at that time as the third and said 

• * 

she had been mistaken about Bryant. Bryant, who was 
Adderly's cousin, was arrested with Adder ly and Polhill. 

He was clearly a material and relevant witness for 
petitioner to question for the jury to see and hear so 
that it could evaluate .Mrs. Gardner's identifications. 

Defense counsel first learned about Bryant on May 21, 
1965, the second day of the trial, during the ctoss- 
examination of Mrs. Gardner. They immediately sent out an 
investigator to locate Bryant, but by May 25 they had 
not been able to find him and so moved for a continuance. 
Judge Harry Gittleson, the trial judge, in discussing the 
reasons for his denial of the motion for a continuance, 
pointed out that the defense had had four days to locate 
Bryant. In addition it v/as shovm that Lucas had known 

i 

Bryant for at least a year prior to the trial and so might 
have apprised his counsel of Bryant's importance to his— • 

defense. 


T 




The granting of a continuance during a trial is 

I 

discretionary with the trial judge. Ungar v. Sarafite . 376 
U.S. 575 (1964), reh. denied 377 U.S. 925 (1964). Only if 

* 

the refusal is arbitrary is there a violation of due 
process. Nilva v. United States . 352 U.S. 385 (1957), reh. 
denied, 353 U.S. 931 (1957); United States ex rel. Hyde v . j 

McMann, 263 F.2d 940 (2d Cir. 1959), cert, denied, 360 U.S. 

j 

937 (1959); United States ex rel. Hussey v. LaVallee . 302 ' 

F.supp. 305, 309 (E.D.N.Y. 1969). Arbitrariness must be ' j 

determined by viewing all the circumstances surrounding the i 

judge's decision. Here Judge Gittleson was presiding ■ 

over a jury trial which had been under way for five days. ! 

When considering the length of the trial, the fact that 

i 

counsel had had four days to locate the witness, and the | 

I 

fact that petitioner himself knew of Bryant and his [ 

importance, it cannot be said that Judge Gittleson 's denial ' 

I 

of the continuance v/as arbitrary. Petitioner's first ground ' 

is therefore without foundation. j 

I 

D- To Secure Psychiatric Records of an 1 

Important Witness. ! 

On the first day of the trial defense counsel learned 


of Norman Adderly's psychiatric history' and subpocned his 


( 


psychiatric records. The records had not been produced by 
the last day of the trial. May 25, 1965, and defense counsel 
requested a continuance until they could be produced^ 

Judge Gittleson noted that defense counsel were merely 
speculating that the psychiatric records would be of value 
to the defendants and, more importantly, that they had 
had four days to secure compliance with the subpoena. 

The coram nobis hearing, held in October, 1968, 
fully explored Adderly's competency as a witness and this 
court presumes to be correct the finding that no error in 
this regard was made, pursuant to 28 U.S.C. § 2254(d) (1971). 

It should be noted that the defense had every 
opportunity to cross-examine Adderly as to his psychiatric 
records and mental condition. In addition, the records 
themselves were a year old at the time of the trial and 
would have been of limited utility. Defense counsel could 
have called expert witnesses to impeach Adderly's testimony 
had the defense desired to place his mental condition in 
issue, but they did not. 


Accordingly, petitioner's second ground is 


without foundation. 


6 . 


V 


II The Station House Show Up . 


Mrs. Gardner was asked to go to the station house 
three days after the robbery and view a line-up to 
ascertain whether she could identify her assailants. She 
immediately identified Adderly and Polhill and while she did 
identify Bryant as the third, she was not as certain as she 
’ had been about the first two. While she was being questioned 

1 

by the Assistant District Attorney a series of men were 
brought before her individually and it was from this group 

that Mrs. Gardner picked out Lucas. Petitioner now contends 

« 

the show up was improper and violated his due process rights ‘ 

, I 

in that the previous identification was more reliable and 
therefore petitioner should have been shown to her, if at all, 
in an equally neutral manner. 


r 




As the Supreme Court said in Neil v. Biggers . 409 
U.S. 188 (1972): 

[Al 3 Stovall [ Stovall v. Denno . 388 U.S. 293 
(1967)) makes clear, the admission of evidence 
of a sho\>mp without more does not violate 
due process. . . . 

• • • • 

(T]he factors to be considered in evaluating *' • 
the likelihood of misidentification include 

the opportunity of the v/itness to view the 
criminal at the time of the crime, the witness' 


7 . 



f 


degree of attention, the accuracy of 
the witness' prior description of the 
criminal, the level of the certainty 
demonstrated by the witness at the con- 
frontation and the length of time 
between the crime and the confrontation. 
Neil V. Bigger 8 , 409 U.S. 188, 198, 199 
(1972) . 


I f Mrs. Gardner testified that she had not been sure 

1 / 

jpof the first identification of the third robber and that 
j! when she was shown petitioner she recognized him as the 


I I 
- ! 


I! 


jl correct man. There is no evidence of any suggestion to 

I 

I; Mrs. Gardner that petitioner v/as the third robber. The 


identification took place only three days after the robbery 

[! 

•! and Mrs. Gardner testified that she had gotten a good look 

t 

at all three robbers during the crime itself. 

ii 

No hearing was reguired to determine the accuracy 
t. of the identification. United States v. Wade . 388 U.S. 218 
(1967), because Wade has no retroactive requirement. 

Vicv;ing all the circumstances, the identification of 
petitioner was not so suggestive so as to give rise to a 
substantial likelihood of irreparable uiioident.it ication. *’ 
United Stat es ex r el. Phipps v. Follette . 428 F.2d 912, 915- 

(2d Cir. 1970). Accordingly, petitioner's third ground i.s 
denied. 


B 


A 



Ill The Testimony about the Plea Bargain . 

I 

f; During the pretrial proceedings in this case 

ijAdderly was offered the bargain of a reduced charge - 

f 

;i 

•attempted robbery in the third degree - in return for his 

i! 

|j testimony ns a prosecution witness. Petitioner asserts 

i. 

!|that Judge Gittleson told Adder ly that he was to testify 

t 

jl "against these defendants" and that therefore when Adderly 
testified before the jury that he was told only to "tell the 
‘truth" and this was not corrected by either the judge or 

l’ 

.the prosecutor, petitioner's rights were violated. He alleges 
that the jury may have gotten a distorted view of the bargain 
.and that Adderly 's motives for implicating petitioner may 
not have been fully understood by the jury. The record, 
hov;ever, indicates that the bargain was fully examined before 
the jury and the jury was aware of the inducements Adderly 
had been offered for his testimony. He said, "if i got on 
the stand and speak the truth, exactly v/hat happened that 
night, they v/ould allow me to plead guilty to attompt(cd) 
unarmed robbery in the third degree." 

The tent for determining whether there has been an 
abuse of discretion is whether "the jury was otherwise in 


i 


9 . 


• • 


possession of sufficient information concerning formative 
events to make a 'discriminating appraisal* of a witness' 
motives and bias. See Gordon v. United Statf>a . ['344 u.S. 414,' 
417 (1953)1." United States v. Campbell . 426 P.2d 547, 550 
(2d Cir. 1970). The court finds that Adderly's motives 
for testifying were before the jury and that there was no 
undue bias in his asserting that he had been told to tell 
the truth. 

ij All four of petitioner's grounds are baseless and 

j; accordingly, the petition for a writ of habeas corpus is 

I; 

denied. 


r 


iL 


/ 





U. 


S. 


J. 


I 



mi:mora:idum opiiiioh of Tn:i 
Yoni: court or appeals 


Judgnonti and order affirrnod; no opinion. 

Concur: Chief Judge Fuld and Judges Durko, Scileppi, 
Bergen, Jasen and Gibson. Judge Dreitel dissents and votes to 
reverse and grant a new trial on the grounds that the cross- 
examination of the v/itncss Adderly v;as inproperly curtailed, 
and that it was an abuse of discretion to deny U»e defendant 
adjournments in order to obtain nental hospital records con- 
cerning the witness Adderly and to refuse to poniit the calling 

of Ulysses IJryant as a witness, all of which rendered the trial 
unfair. 



3tatt of Bc's gork, 

IN COURT OF APPEALS 

At a Court of Appeals for the State of New 
. York, held at Court of Appeals Hall in the 

City of Albany on the 7«ntb day 

of.. Juno JD. 19 71, 

HON. ST.\NLEY H. FULD, Chief Jtuige, presiding. 


i He. No. 510 

The Peopl c &e . , 

Respondent, 

vs . 

Corn eliu s Lucas , 

Ap pel lent. 


A cotton £or reorcuv-cat of tlio ..tovo causo or, in the 
alternative, to r.ncnd the rcuittitur herein h.ivin;< heretofore been 
uade upon the part of tho mneilant rnci papsrc havinj been cub- 
uitted thereon and cue dolihoration auving been thereupon bad. 

It is 

0in>E;il3), that the r.aid notion, insofp.r as it rcci'.s rcargu- 
cent, bo and the caco hereby iu donied, r.nd it is 

ORDErJTD, that the said notion, innofar as it ccolio onend- 
nont of the rc.aictitur, bo ar^j the cr.na nareby is rjraatca. The 
return of the renlttltur is i*ctiuoctec anoj vheu returned, .it nill 
bo ononded by adding tberaio tuo follcwiast 




upon tho eppeal herein tl’ore rsro eresonted and 
nedesearily panned upon questions under the Consti- 
United States, vir..: (1) Vhether tba 
pre-trial iacntiilcatlon procedures employed deprived 
appellant of duo prcoosa under the Tourteentc /r.cnd- 
nent of the Constitution of the united States; (2) 

by the trial juj:;e and the 
District Attorney la the croes-ejinainatioa of the 
accocjplice— v;itncss deprived appellant of a rie-ht to 
q fair trial under tao Sintfa ni.d iourtcenth Ariond- 

^*'0 United States; and 
caurt's doaiai ol the appellant's 
requeoc for aiijcurnceutB in order -ce obtain rental 
hospital records concornins the ccconplicc-witnaL-s and 
vO permit tho caliir.rj of a witness by the anecllant. 

♦ a rir:ht to a fair ti l;-.’! ur.c'rr 

tno ui;:tu and r’oavtconth ii^end^-'cnts of the Constitution 
o tnc United C-atcii, 7ho Court cf /ppeals consiuorod 
theco coiuencioas aud held that Iherc vas no violation 
of appellant s cone £i tut lcrja.1 

,, , c.iw .>‘^^1 c •.•.& »»iiv 2-uncv« i'Cvrliv 

accord remittitur to tuis Coui?t for anienducnt 


A copy 


/ ?/ f' // 


,• — » y ju vr.v 


extract from TH2 TRIAL TRANSCRIPT 
CONTAINING CROSS-EXAMINATION OF 
MRS. GARDNER USING THE TRANSCRIPT OF 


HER ORIGINAL IDENTIFICATION OF ULYSSES URYANT 



EXTRACT FROtl THE MINUTES OF THE PRE-TRIAL 
PROCEEDING OF MW 19, 1965, CONCERNIHG THE 
CONDITIONS FOR ADDERLY TO RECEIVE THE LESSER 
PLEA. 


THE COURT: Did anybody make any 
promises to you other than the fact 
that if you tell the truth and 
testify against these defendants 
and if v;hat you say will conform 
with what you just told the Court — 
in substance, not in those v;ords -- 
you will then get the consideration 
of having your plea reduced to 
attempt robbery in the third degree; 
v;as that promise made to you? 

[ADDERLY J: Yes, sir. 

THE COURT: Was that made to you by 
the District Attorney through your 
lawyer? [ADDERLY]: Right, sir. 

THE COURT: Is that true, Mr. Brov/nstein? 

DISTRICT ATTOR:;eY: That's’ true. If 
your Honor will just permit me to 
add a few things? 

THE COURT: Yes. I want to know 
exactly v/hat happened. 

DISTRICT ATTORNEY: Yes. I \/ant 
everything forthright and open. 

The record, of. course, shows that Mr. 

Segal is in court here, listening to 
this revelation by his client. 

The record shows that Mr. Hanft is 
in court, representing Mr. Polhill; 
and Mr. O'Connor is in court, — 

THE COURT: All the defendants are 
present in court. 

MR. BROVEJSTEIN : Yos; representing 
Mr. Lucas. The District /attorney has 
consulted with Mr. Segal, the attorney 
of record now of this defendant Adderiey, 
and as a result of my conversation with 
Mr. Segal, we botJ'. in a forthx'ight 
manner tried to come dov/n to the justice 
of this case and to the truth of this 
case; and I had an I’.ndcrstanding v;ith 
Mr. Segal that if this defendant, Adcicrlcy, 
v;ill tell tJie trut!i on the trial of 
this case, substantially as this record 
has it and I am, ?lr. Stenographer, 
nov; ordering this record — 



THE COURT: Are you satisfied that 
all the facts have been developed? 

MR. BROITNSTEIN: Yes, your Honor; 
substantially all the facts, missing 
a few details, that are not important 
point. If ho does that, then 
there is a cleancut, forthright promise 
given to you in open court that the 
District Attorney will consent to the 
vacating of this plea token nov;, of 
robbery in the first degree, and will 
be a:ncnable to your offering to 
plead guilty to attempted robbery 
in the third degree, to cover all counts, 
as well as the other indictment. 

THE COURT: Is that your understanding, 
sir? [ADDERLYJ: Yes, sir. 

THE COURT: Now, did anybody make 
any promises to you with respect to 
the jail term that will be imposed 
here? (ADDERLYJ: No, sir. 

the COURT: Mr. Segal, was any 
representation made by you that you 
received from the District Attorney 
with respect to any jail term that 
would be imposed? 


V 




'ADDERLY'S COUTISEL: There was none 
offered and none spoken and none 
talked about and no discussion other 
than I v;as hopeful that certain 
consideration v/ould be given. 

THE COURT: Thank you very much. You 
just heard Mr. Segal respond to the 
Court's question. (ADDERLYJ : Yes, sir. 

THE COURT: Has anybody communicated, 
to you any expression of opinion as 
to how long you would be sent to jail? 
lADDERLY]: No, sir. 

THE COURT: Do you understand that the 
Court is making no promises of any 
kind with respect to the jail term 
that will be imposed? (ADDERLYJ: Yes, 
sir. 

THE COURT: Now, are you fully aware, 
even at this moment, that you have a 
right to orocced to trial; and every- 
thing said this morning up to this 
point cannot be used against you? 
(ADDERLYJ: Yes, I do. 

THE COURT: !lov;, in view of that infor- 
mation, arc you .still voluntarily 
willing to offer the plea that has been 
offered in this case? (ADDERLYJ: I 
do, sir. 




THE COUR'?: You know, sir, if you 
don't repeat the truth, nothing 
else but the truth, from the witness 
stand -- and I assume that what you 
told me in response to the questions 
was the truth -- the plea of robbery 
in the first degree will stand? And 
do you understand, sir, there is 
2 d>solutely no promise of any kind 
other than what has been communicated 
in open court? Do you still want to 
plead guilty as proposed? 
lADDIiRLY]; Yes, sir. 

(T 72-75) 





Slss^ 


0 Then there came a time when 
you v/orc offered a reduced plea; 
IS that correct? lADDLPLY]: 

Ves . 


0 /ou J:now, don't you, that you 
were offered that reduced r>lea 
on the condition that you make 
the statement that you made here 
today? 

THE COURT; That is not true. 

The Court participated in that. 

f«H. 1 1 AN IT: May I ask him vdicther 

ds ■ 



HR. BROl/KSTEIN: I object to that 
Just a nK>inent, Mr. VJitness. 


i 




HK. IIAfil'']': l^hc tiler or not it i*; 
true -- 

MH. Ur.OVri.'.'jTLlM : I object to that 
question and I respectfully ar.k 
the Court, sir, to direct the 
3ury -- 


TIIL COURT: I ajf, sure you don ' t 
intend it that way; but the 
interrogation was conducted bv 
this Court, personally, in open 
court, in the presence of counsel. 
That's v/hat you arc talkin*^! about; 

tb*‘ file.i. 

MR. IIANFT: I am talking — 

THE COURT: The Court conducted 
the — 

i'lR. li/vUI'T: I an talking, if your 
Honor pleases, about the nrcl iminarv 
statewonts that v/erc made prior 
to the tine v/hen he ear.e in to 
t'2ll your Honor the story; and 
I object to your Honor's Making 
the statement that v/hat I said 
is net no. 

THE COURT: b'cll, it is untrue 
if you arc referring to the tir.ie 
he offered his plea in court. 

Of cour::o it is untrue. 

.MR. HAHFT: That is not v/hat I 
am referring to, if your Honor 
pleases. I am reforri.-.g to v/hat 
went on prior to the time v/hen 
ho came into court. 


D-1 


THE COUHT; You didn't indicate 
that in your question. 

MU. ilAUPT: T!iat'n what I meant 


■{ 


TIH: COUIIT: The Court is very 
sensitive of its position. 

MR. HAIsTT: Your Honor knows that 
I didn't — couldn't possibly 
have meant that. 

THE COURT: All right. Are. you 
talking about a prior occasion? 

MU. HAIJFT; Yes. 

THE Cot.iU'j’; I'rior to Lhc time 
he got into the courtroom? 



HR. liANFT: Yes; prior to the 
tine that ho got into tl:e 
courtroom. 

UY MU. HAriFT: 


Q You woro told, weren't you, 
that if you nade certain statements 
implicating Polhill ond Lucas, 
that you would be offered the 
reduced plea? A IJo. :!o, sir; 

I were not. 

MR. IJR0’..“.’STLIM : May it please 
your Honor — 

Tin: COURT: l.’o, he did not, he 

• MR. liR0V/:.'3TL’II! : I an not interested 
in that. May I at this point 
ask if tMr. Hanft \/as his attorney 
at that tine? And if he was, 

I most re3f)cctrully object. 

MR. liTUiFT: The answer is, no, 

I was not his attorney at that 
tine, but I — 

THE COURT; And, in addition to 
that, that's an ol)icction that 
is to be orf'*n;d c»nly by tlie 
person affected and not by the 
Assistant D.A. 

MR. BR0V.7!STEIM: I'll withdraw — 

THE COURT; If ho wants to hide 
behind any allc'jcd confidential 
communication, !jo may assert 
tliat; but only if those conversations 
took place while he v/as represented 
by Mr. iianft. 


D-2 



I jH • linOv’;i T ' f • T • 

fon"' 

MR. ilAfiTT: 

that correct? a Yea. ' 

A Discussed What? 

0 Discussed — 

MR. DnOl.TJSTL-irJ: i obior-f- i 

the witness i- -,i7 ° unless 

.-.nswer hf^.iJcsUor 

"e "Wscuss 

he wants 




‘'xs.tuss tMO 


accepting a reduced plc>n 

a reduced oica 

i>-*Plicatim 
and Polnill? a ;;o. ^ 


your 

and 

if you 
I.ucas 


MJ<. DRO’..l^L'Tnin : 
tIuiL gueut. ion. 


^ object to 
^ ••'o, jiir. 


o I want to know - all rinht. 
TI;e COURT: lie answered. 


Q »‘as that 
by anybody? 
implicating 


ever said to you 

^ ^'o, sir; not 
anyone. 


Iiy Till: COOKT; 


0 Wliat v/as said to vou? A '••.’hat 
was said to me? If i ret cr. 
the stand and sneak the trjt- 
exaetJy -./hat hannenen 
they would allow re to r. lead* ' * 
goilty to attempt unarmed rooberv 
in the third degree, and I agreed 
to that, liy counsel v/a.s here 
when I took th^at plea. 


Tin: COUPT: 
about what 
four l rooi i. 
v/h.'it ton'-, 
cour trof#:.. 


He is not talking 
took place in the 
l.'e j talkiii'f .ibfjut 
DKiC'-' OMtr: i {.<•• of 


Tllh WTTh'bnS : IJo, sir. 
v/as said like tnat. 


h'otn i ng 
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cy ::r. 


Q V/asn't sornothinq said to you 
before you co-t.o into the courtroon? 
A :io, sir. 

C? Vou ncun until you cano into 
the courtroon you did not knov/ 
that you v:oro fjoinq to bo asked 
t») take the stand and testify? 

Is that true? A Until I came 
into the courtroom? When; today? 

0 Yesterday. A Until I came 
into the court? That's why I 
cmjaged counsel; for his advice. 
Whatever he tell no to do, I 
will do. 

0 And in your discussion v/ith 
your c«aunj;el, did you discuj;s 
wi th hin t.he Miient i(iii of your 
takinq the stand to testify? 

A Yes. 

0 Uefore you came into court — 

A Not to take the stand. 

MR. BR01-.’::STLIN! I object.. 

A Kot to take the stand. 



MR. BkOV.IISTIilN: I object to the 
witness not being allov/ed to 
finish his answer. 

THU COURT: He answered, "Yes". 

MR. iinov.MSTLIM; lie v.'antoc; to 
say more, I think. 

Tilt COURT: Did you finish your 
ansv/er? 

Tilt V.ITi;tSS: No, sir. 

THE COURT; Finish it, please. 

MR. BROblCSTEIN; Thank you. 

MR. HANFT: I have no objection. 

THE WITNESS: Will you repeat it? 

THE COURT; Please read the 
question. 

Ml?. DROWNSTtlH: I respectfully 
ask the Court to instruct the 
jury that evidence is not in 
the question but in an answer. 

THE COURT; I have alrcadv given 
then that instruction. 

MR. liROirNSTtlM: Thank you, sir. 

■Jl.i; : .’.'ni, in i.h.ii l.in'i'i i'p*, 

but given Ib.il i list met i on . 
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MR. BRO^IsSTiilN ; Thank you. 

(Read back by tlie reporter.) 

BY MR. HANFT: 

Q Now, you did discuss with 
your counsel, didn't you, the 
question of your testifying here 
in court? A On his advice to 
plead guilty, yes. 

Q And you knew that at the 
time you offered to plead guilty, 
that you would have to take the 
stand to testify? A That's 
right. 

0 You know that you were going 
to receive a plea to attempted 
robbery in the third degree if 
you testified, implicating 
Polhill and Lucas? 

MR. DROV/NSTEIW; I object to the 
last three words of the question. 

THE COURT; Overruled. 


Q Did you know that? A You 
say “implicating Polhill and 
Lucas". That I would take the 
stand and testify to tell the 
truth when they were there, yes. 
They v/ere in this crime with 
me the way it was committed. 

Q You would testify that you 
and they were in this robbery; 
is that correct? A Right; 
correct. 

Q And you know you would have 
to do that? A Right. 

Q And that's why you are getting 
the attempted robbery in the 
third degree; is that correct? 

A Right. 

Q That was the consideration 
for it, wasn't it? A I think 
so. 

BY THE COURT: 

Q Tell us what you mean v/hen 
you say that you v;ould have to 
take the stand and testify that 
they v;erc there, these two 
defendants. V.Tiat do you mean 
by that? A I didn't say it 
in those words, your Honor. I 
said, “Take the stand and tell 
the truth"; the ’..’hole truth, 
rcgardjf.-ss of who it hurt; and 
if they v.ore there, if they — 
if they was there, say they 
v.'ere there, and if they weren't 
there say they weren't there. 
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Q Did you understand that if 
you did not say that they were 
there, that you would not receive 
the courtesy tl^at was promised 
to you; that is, take a plea to 
reduced degree of the crime? 

A Yes; I understood that. 

Q You understood that? A Yes. 

Q In other words, you had to 
implicate then, v/hether it was 
true or false? A If it was 
false, I wouldn't take the 
stand, your Honor. 

Q You are not answering me, 
sir. I want to knov; whether or 
not it was your understanding 
that in order to earn the 
consideration that was offered 
to you, that you would have to 
say that these two men ^.'ere 
implicated in this robbery 
with you. A In order to get 
consideration? No, sir. 




Q Well, what v;ere you to do 
for the consideration? 

MR. HAN FT: May I have that 
answer? 

Tllli COURT: "No, sir", he said. 

Q V.’hat were you to do to gain 
the consideration that v;as 
offered to you? A To tell the 
truth what happened. 

Q You mean whether the truth 
implicated or exculpated these 
defendants, were you going to 
include them, if they were 
exculpated and had nothing to 
do with this? A No, sir, I 
was not, sir. I was not. 

Q V7as that any part of your 
understanding? A No, sir. 

Q That you were to include them, 
if. they v;ere not there? A No, 
sir; definitely not. 

MR. HANFT: May I, Judge? 

THE COURT: Yes. 
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BY :: r . IIA-NFT: 


Q Mr. Adder Icy, you knov; very 
well, don't you, that if you 
did not include ther. in your 
statcr.cnt here in the testirony, 
that you v;ould not be offered 
the plea to atter.pted robbery 
in the third deqree? 

MR. BROV.'NSTUIIJ; I object. 

Q You know that, don't you? 

A No, sir. 

THE COURT: Let him answer. 

0 All ri(|ht. Answer. A No, 
sir. 

Q You didn't know that? A No, 
sir. 

(T 158-166) 

* * * * * 


(MR. O'CONNOR]; IVhen you entered 
into this deal with the District 
Attorney's office, you were promised 
certain considerations if you 
testified; isn't that correct, 
sir? 

[ADDLRiiY]: If I told the truth, 

yes. 

Q Do you remember being told 
that v;hen and if you do testify 
and told the truth, as you say, 
the District Attorney then would 
recommend that you be allov;ed 
to withdraw your plea to robbery 
in the first degree and allov/ 
you to replead to the crime of 
attempt robbery in the third 
degree? A ’I recall that; yes. 

Q Do you recall the words being 
asked, "when and if"? 

THE COURT: Dy whom? 

Q By the District Attorney, 

Mr. Browns tein? A When and if? 

Q — you do testify — 

MR. BROV.'NSTEIH ; I object to him 
not allowing the v;itness to 
finish his ansv/er. 

THE COURT; He clarified the 
question. He said "when and 
if", rhetorically, and he clarified 
the quentioM. A When and if 
I am -- it 1 ever talie tne stand 
and I speak the truth; not necessarily 
I must take the stand. Does that 
clarify it? 
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Q But if you did not taho the 
stand, sir, v;ore you nadc to 
undorstand that you would still 
get the reduced plea of attcr.nt 
robbery in the third degree? 

A Ko. 

0 So the plea was conditioned 
on the basis that you taho the 
v/itness stand. A And speak the 
truth as to what happened on 
April 23rd. 

Q And it was only after you 
had taken the witness stand and 
after you had told sorothing on 
the witness stand, v/ould you 
be allov/ed — A I told what — 

Q V/hatover you are telling now. 

A You say, I was told. 

0 Tlie plea was conditioned upon 
the basis that you got on the 
witness stand, correct, and tell 
your story? A Yes. 

THE COURT; V/as it to tell your 
story? 

THE WITNESS; To tell the truth; 
to speak tlie truth what happened 
on that alleged night, April 23rd. 

Q And it was only after you 
did this, after this is over, 
actually, will you be allowed 
a reduced please; correct? 

A Something to that effect. 

(T 202-203) 
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Adderley - cross 

KR, BROWNSTSINi I object to that unless May 19th 
follows in the year* 

MR. OfCONNQRi May 19# 1963. 

IHB COURTS So there shan*t be any <iuestion 
about it# the reeox*ds of this court disclose that he 
never made an offer to plead guilty before yesterday. 

MR. SlOWMSTSINs May the District Attorney so 
concede it# si>. 

Q Now# sir# if you were found guilty# would you be 
a second felony offender? * 

MR. EROWNSTCZNi Objection •• objection withdrawn. 
Answer it. 

THE COURTS It would be overruled if it were 
not. The answer is# yes# if he were found guilty. 

Q And as a second felony offender# isn't it a fact 
that you could go away for 60 years? 

MR. BROUNSTEZNs Objection > objection with* 
drawn. Objection withdrawn} I*q sorry.- . 

THE COURTS Frankly, I don't lusow either. 

A I don't know. The Judge has Jurisdiction over that. 

* 

I wouldn't say. 

Q You took a plea to robbery in the first degree# 
sir I is that correct? A Yes. 

Q Isn't it a fact that robbery in the first degree 


# m 


k ‘ r ' 


. •I 


Adderlej •• oroas 


oarrlaa iflth It ft aontanod ot 10 to 30 yearat A That 1 


don't know. 


NR. BROWNSTBZlli ' I object • . 


Q By Iftwr 


THB COURTi Wait a minute^ pleaae* He aaya he 


doean't know* 


MR, BROWNSTSINi Anyhow I want the objection for 


the record, but I'll withdraw the objection* 


THB COURTi If you want a ruling on it, the ob- 


jection would be overruled* 


MR.. BROWNSTEIHi All right* 


Q And ian't it a fact, air, that you had a converaa— 


tlon with your attorney, Mr* Segal, concerning the possibilit 


of what would happen to you if you went to trial or if you 


I 


took a plea? Ian't that ao? 


THB COURTi Do you underatand the queation? 


A That 'a truej yea* 


Q Mr* Segal told you what the oentence waaj ian't 


that a fact? A Noj I don't recall that* 


Q Well, you do recall, air, that aa a aecond offender 


you faced different and additional puniahnentt 


MR, fiROWNSTElNi I object to thia argumentation 


with the witneas on the ground — I object to it. 


MR, O'COaINORi I'll rephrase the queation. 


THB COURTi Ovonniled, 
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Adiderley • orosB 

Q Please ansNer the question? APhrase it again* pleased 

(Read back by the reporter.) 

A Yes I X understand that. 

Q And if your lawyer told you that if you were found 
guilty of robbery in the first degree* the possible scope of 
sentence would be a miniisuin of ten years and a maxioum of 
thirty years as a first felony offender; would that be cor- 
rest* sir? 

THE COORTi That *8 "if". You say* if ho told you. 

Q If he told you? 

m 

THE, COURTS Sustained. 

MR. BROVmSTEINi I object to that; "iffy". 

Q Withdrawn. Did your lawyer tell you that as a first 
felony offender you faced a — > 

tenoe? 

THE COURT! You are talking about the range of sen/ 

Q Yes; range; between 10 years as a minioum and no 
more than 30 years as a maximum? Did your lawyer tell you 
that* sir? A Yes; in those terms. 

Q And did he also tell you* sir* that os a second 
felony offender* the range of the sentence would be a minimum 
of no less than 13 years and a maximum of no more thw 60 
years? A Something to that effect. 

THE COURT! Did he say it or didn't he say it? 

THE WITNESS! Yes* sir. 

Q How old are you at this time* sir? A 43* 
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Adderley •> cross 

Q When you entered Into this deal with the Dis. 

. 

triot Attorney's office^ you were prozoised certain con- 
siderations If you testlfledi Isn't that correct, sir? 

A If I told the truth, yes. 

Q Do you remember being told that when and If you do 
testify and told the truth, as you say, the District Attorney 
then would recommend that you be allowed to withdraw your 
plea to robbery In the first degree and allow you to replead 
to the crime of attempt robbery In the third degree? A I 
. recall thatj yes. 

Q Do you recall the words being asked, "when and If"? 
THB COURTS By whom? 


By the District Attorney, Mr. Browneteln? A When 


and If? 


Q — you do testify — 

MR. EROWNSTRZNt Z object to him not allowing the 
witness to finish sh his answer. 

THE COURTS He clarified the question. He said 
"when and If", rhetorically, and he clarified the ques 
A When and If Z am — If Z ever take the stand and Z spe 
the truth I not necessarily I must take the stand. Does that 
clarify it? 

Q But if you did not take the stand, sir, were . 
made to understand that you would still get the reduced plea 
of attempt robbery In the third degree? A Wo, 




I 
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Adderley •• cross 

Q So the pies nss conditioned on the basis that 
you take the witness stand. A And spesk the truth as to 
what happened on April 23rd. 

Q And It was only after you had taken the wlteccs 
stand and after you had told something on the witness stands 
would you be allowed — A 1 told what — 

Q Whatever you are telling now. A You say« 1 
was told. 



Q The plea was conditioned upon the basis that you 
get on the witness stand, correct, and tell you storyt 
A Yes. 


THB COURT} Was It to tell you storyT 

THE WITNESS} To tell the truth; to speak the 

truth what happened on that alleged night, April 23rd. 

Q And It was only after you did this, after this la 
over, actually, will you be allowed a reduced please; cor- 
rect? A Sonethlng to that effect. 

Q Now, you did plead guilty to robbex^ In the first 
degree, didn't you? A Yes. 

THE COURT} We have already had that. 

Q And you plead guilty because you are guilty? 

A That's right. 

Q And you realize, sir, do you not, that If the 
defendant Cornelius Lucas and the defendant Edward Polhlll 


1 
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Adderley • oross/redireot 

•re acquitted, you will still be guilty of robbery in the 
first degree? Isn't that trae, sir? A All right. Tha^s 

it. 

NR. BROWNSTBINi Objeotion. 

THE COURTS Be has ansNered it. 

MR. BROlfllSTEINi I didn't hear what he said. 

THB COURTS He said, that is right. He is still 
guilty, whether they're acquitted or not. 

MR. BROWNSTEIMs That's right. I withdraw the 
objeotion. 

q And if you are guilty of robbery in the first 
degree, air, isn't it a fact that you still by law could 
get* up to 60 years? A That's right. 

NR. O'CONNORS Your Honor, at this time I am 
awaiting further evidence — 

THE COURTS Let me have those minutes, please. 
(Handed to the Court.) 

REDIRECT EXAMINATION BY MR. EROVfNSTEINs 

0 On the question of this plea that you were being 
intexwgated about, that was yesterday? A Yes, sir. 

Q A little louder? A Yes, sir. 

Q This was in open court, right here before Mr. 
Justice Oittleson? A Right. 


q And the stenographer was writing the questions 
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Alxaeta Gardner • crosa 

addresaing that man Mhoa you reeognizedf and he said 
to him, "What la your naaat" And he aald, "Norman 
Adderley."t 

THE WITNESS t Tea* ' 

THE COURTi Hon, what Mr* O'Connor wanta to know 
la whether you remember that took place? 

THE WITNESS! Yea* 

BY KR* O'CONNOR! 

Q You do* A Yea* 

Q Do you remember tbla sequence of eventai 
"(Second man entera room*) 

"What la your name? A" — 

THE COURT! Who la being asked thla queation? 

MR. O'CONNOR! Thla la the second man who en- 
tered the room* 

THE COURTi Thla is a queation that the District 
Attorney la asking the second man? 

MR* O'COimOR! Yea* 

Q "What la your name? Ulysses Biyant* 

"Bow old are you? 23* 

"Where do you live? 1 live at 3^0 Halsey Street* 

I just moved there* 

"(Man leaves the room.) 

"tffl. CARABETTA! (addressing Mrs* Gardner) 
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Aljoeta Gardner - cross 
Who Is that man? Which one? 

*Q Who is that man? ' A Which one? 

% That one that just walked out. Who is he? 

A Who is he? Z don't know who he is. He looks like 
one of them, but he had a hat on. He didn't have his hat. 
If he had his hat on, I could tell. t 

Who does he look like? A (No reply).” 

THB COURT! Gentlemen, you will disregard that 
question, ”Who does he look like? (No reply}.” That 
is not evidence, nor the basis for any question for 
this purpose. 

Q ”MR. CARABETTAi (Again, addressing the man who 
reentered the rooms 

”Q What is your name? A Ulysses Bryant, sir. 

”NR. CARABETTAi (Addressing Mrs. Gardner) 

”Q The man has his hat on. 

”(Nan leaves the room.) 

NR. CARABETTA, again addressing Mrs. Gardners 
”A Yes I he is the one with the hat on. 

”Q Who is that man? A That's one of the men that 
came into my house and held me up. 

”Q What did he do to you? A He ran around. He \ 

was doing the searching. He was tearing up the house. He ' 

• • 

was looking to see if Z had money in the house. 
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gun*' 


Almeta Gardner •» orosa 

"Q Did ha have a weapon? A Yeei he had a gun. 

•q Any one of theae? A No. It waa another abort 


Do you reoeniber being aaked thoae queationa and giving 


thoae anawerat A Well — 

Q Yea or no? A Yea or no about what? 

Q Do you remeaber being naked thoae queationa and 
giving thoae anawera* Mr. Gardner? A I told them that 
Z didn't know 

MR. BROWNSTEINt Z object. 

MR. O'COiniORt Oh, no. 

MR. BROWNSTEINt Z object, unleaa ahe ia allowed 
to anawer. 

THE WITNESS! Z told them in the beginning Z 

didn't know for aure waa that the man, but aa soon 

• ^ 

aa Z Been the right man I told him. 

MR. BROWNSTEINt Z take your word for it that 
you are reading it accurately. You are a member of 
Bar. Z concede that 'a tranaeribed in accordance 
.4it'. the queationa and answers that were aaked and 
answered in that precinct. 

BY MR. O' CONNOR t 

Q Again Z direct your attention to a third se- 


quence of events t 
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